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UNITED STATES COURT OF APPEALS 


For the Second Circuit 


Docket No. 76-7081 


CURTIS L. WARD 
Plaintiff-Appellant 


~against- 


THE CITY OF NEW YORK, CONSOLIDATED 
EDISON OF NEW YORK, INC., JAMES 
MARTIN, JOCAR CAB CORP., COSTELLO 
CONSTRUCTION COMPANY, INC. and 
INTERBORO SURFACE COMPANY, 
Defendants-~Appellees 


Relevant Docket Entries 


Proceedings 


Filed complaint and issued summons. 

Filed summons & ret-Served City of 

New York 10-7-74,James Martin 11-22-74, 
Con-Ed of N.Y. 10-11-74, Jocar Cab Corp. 
10-16-74 

Filed Stip and Order that pltff's Complaint 
shall be amended to include items as 
indicated-MacMahon J. 


Filed notice by deft.& 3rd party pltff. 

of service of 3rd party summons and 
complaint on 3rd party deft. Costello 
Construction. 

Filed notice of second 3rd party summons 
and complaint of Con-Ed which was served on 
second 3rd party deft. Interboro Surface Co 
Filed Summons and Marshalls return-served 
Costello Construction Co. 4-29-75 

Filed Summons and Marshalls return-served 


Interboro Surface Co. 4-30-75 
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RELEVANT DOCKET ENTRIES 


Proceedings 


Filed amended complaint by pltff. 
July trial begun and continued 

Trial Continued 

Trial Continued 

Tria 1 Continued 

Trial Concluded. Total Trial days- 
five. Jury verdict for pltff. against 
Martin, Jocar, Con. Ed. and Costello 
Construction in the amount of $750.00. 


Filed order and judgment #76,096, 
that pltff. have judgment against 
defts. James Martin, Con.Ed., 
Constello Construction and Jocar Cab 
Corp. in the amount of $750.00, and 
that Defts. City of N.Y. and Interboro 
Surface have judgment against pltff. 
dismissing the complt 

approved MACMAHON J. M/N 

Filed notice of appeal to the USCA 

by Pltff. from the final judgment 
entered 1-29-76. Copies mailed to; 
Gerberbaum & Garson, Martin and Jocar 
Cab Corp., 26 Court St. Bkiyn., N.Y. 
11242 W. Bernard Richland Municipal 
Bldg., New York, N.Y.10007; Williams 
& O'Neill, 130 E. 15th Street, New 
York, N. Y. 10007 and Morris, Duffy, 
Ivone & Jensen, 233 B'way, New York, 
N.Y. 


COMPLAINT 


UNITED STATES DISTRICT COURT JUDGE MAC War Hi 


FOR THE SOUTHERN DISTRICT OF NEW YORK 


“OG IN Ae7S 


VERIFIED 
Plaintiéf, COMPLAINT 


—————— 


CURTIS L. WARD 


~against- 


THE CITY OF NEW YORK, CONSOLIDATED EDISON 
of New York, Inc., JAMES MARTIN and JOCAR 
CAB CORP. 


= eee eeeemeeecen meas: 
Fee 
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Defendants, 


LEiy1s) 
£312 
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Plaintiff, complaining of the defendantg, by ae ty 


’ 


' eae 
& PLATT nis attorneys, upon information and belief, alleges: ne 


as Pt Nieien ie 

1) Jurisdiction is based on diversity of citizenship: 
and the amount in controversy, Plaintiff is an adult resident: 
citizen of Winnetka, State of Illinois; the defendant, the CITY :: 
OF NEW YORK is a municipal corporation, incorporated under the =| 
laws of the State of New York and having its elbyetpal place of 
business in the State of New York; defendant CONSOLIDATED EDISON’. 
of NEW YORK, INC. is a corporation incorporated under the lawa 3 
of the State of New York and having its principal place of a 


pusiness in the State of New York; the defendant JAMES MARTIN 


_ New York; tne defendant JOCAR CAB CORP, is incorporated under 
the laws of the State of New York and has its principal place 


I of business in the State of New York, 


is an adult resident citizen of Far Rockaway, in the STate of | 
} 
| 
i 


2) The matter in controversy, exclusive of interest 
and costs exceeds the sum of ten thousand(10.J00) dollars, 
3) That on or about May 23, 1974, and within -ninety 


ceca 


W. (90) days after the cause of action acerued, and more than thirty ' 
te th i ON eae a etneenmmneiaaeadl LLL LL LLL OE AE LA 
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(30) days prior to the commencement of this action, plaintiff 
duly presented, served, and filed a Notice of Intention to Sue 

on said claim with the corporation counsel of the City of ilew 
| York, and this action was eeeae end within one oul bisa days 
after sais caus: of action isebund herein. 

4) That prior to the commencement of hapa action 

plaintiff has ausy seaebeed with all the sikintend precedent 
to aca bringing of this action anc has complied with all the, 


se of the statute in such cases made and ee and 

in particular on or about ican 20, 1974, pursuant to waar? 
‘served by the Comptroller of the city of New York, the ‘plaintiff 
appeared at the office of nies sa aaa of the —— of New’ 


“e od 


2 
a 


i York and was examined cists oath as to his clain, 


° 


§) . That more than thirty (30) days nas elapsed since 


cells 


I che | sein ang claim upon which this action is ene were presented 
_ tot said Comptroller of the defendant CITY OF NEw YORK for adjust- 
ment and more than thirty (30) days — elapsed since the 

1 Comptroller’ s otftos has examined the plaintiff under oath as’ 


above referred to, and the Comptroller and the defendant city of 


days 
payment tnereof for thirtyaafter such presentment. 


6) At all tne times nerein mentioned, the defendant, 
THE CITY OF NEW YORK reserved to itself and exercised. control 
| over the public roadways in the borough of Manhattan, County of | 


' New York, City and.State of New York, 


| 
| 
| 
New York has neglected and refused to make adjustment or | uae fe 
| 
| 
| 


7) That at all the times herein mentioned, tne 
' defendant, THE CITY OF NEW YORK exercised control over the 
' roadway located at and on Seventn Avenue between 3lst and 32nd_ 


Street and more specifically in front of and near 393 Seventh 


in rd one on em ne ead 
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fvenua in the County of New York and City and State of New York,’ |. 


8) That at all the times herein mentioned the 


roadway located on Seventh Avenue between 31st and 32nd Street - 


and more particularily in front of and near 393 Seventh Avenue | 
‘on the County, City and State of New York was and still ig 


|nus roadway, ys ae? 


9) That at all the times herein fentipriog, -. 

"Seventh Avenue between 3lst and 32nd Street, and more partigusarty ‘fs 
ls front of and near 393 Seventh Avenue in the salaaiie Cit ps ie? 
State of New York was and still is a public highway aan: thowbugne He 


ims; 


aed used by residents of the City of New York and vassbeee 5 


a 


iw the City of New York and othera;. =. + Si seaegiit 


- 20) That at all the times herein mentioned, the defendant 5 
| conSoLEDATED EDISON, of New York, Inc, was the owner and snpousans 
| ma 
ee over metal plates which | were located in the roadway on “ff 


liseyventh Avenue between 31st and 32nd Street, in the County, City- i 


Hand State of New York on February 27th, 1974,- °° 0. t's 
11) That at all the times herein mentioned and move . 
ipartZcularly on February 27th, 1974 the defendant CONSOLIDATED: 7. 
'EDLSON , of New York, INC. placec in the roadway on Seventh Avenue . 
f 


ee 3lst and 32nd Street, in the County, City and State of 


ipew York steel or metal plates. 


: 12) That on or about February 27, 1974 the defendant 
4 
PONSOLIDATED EDISON, of New York, INC, dy its agents, sepuants 
i 


and/or employees were working on the roadway on Seventh Avenue 
re a 


between 3lst and 32nd Street, in the County, City and State of 


liew York. 


i 13) That at all the times herein mentioned and mere 


specifically on Feoruary 27, 1974 the plaintiff was a passenger in 
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& motor vehiela tor wine ai Wilt, daeearwu ac faites: 2 TIBOIZTA 


New York, for tne yearn 1974, owned vy the defendant JOCAS CAB 
CORP,, and then and there being driven by the defendant JAMES 
MARTIN, ys | 

pe ; 14)" That at all times -mentioned and more specifically 
easicibinaai the defendant- JAMES MARTIN was opfrating a 


;motor vehicle bearing license plate number 7782TA New York, 1974, 
' 


which was under his operation and co..trol ang majritenance) wita the |: 
ye oe 
express and/or implied consent and permission of the defendant 


eae of said vehicle JOCAR CAB CORP, 


se, * 
ee 15). . That at all times herein mentioned the defend’an ob 
criy OF NEW YORK, itS agents, servants and/or employees ° ‘gave: 
permission to the defendant CONSOLIDATED EDISON of NEW YORK, tie.” 


to place in the public roadway on Seventh Avenue, between iat and 


32nd-Street, in the County, City and State of New York sient: india 
steel plates, or other voberanees of like quality:: - , - 
. 16) On February 27, 1974 while the plaintiff was z 
jjiawfully a passenger in the motor vehicle operated - the defendant! 
JAMES MARTIN and owned by the defendant JOCAR CAB CORP., while said) 
vehicle was being operated along Seventh Avenue same was caused to | 
come to a sudden and violent stop after colliding with the petal”. 
d/or steel plates then and there in the said roadway and the 
{plaintiff was caused the injuries hereinafter alleged, 
17) That as a result of the aforesaid negligence of the 
Mbdeniainn, ‘their agents, servants and/or employees in 
loausing the said: collision and sudden and abrupt stop the 
plaintifs CURTIS L, WARD was caused to be thrown in and about the 
Hf 


iaforesaid vehicle in whicn ne was a paasenger, with great force 


| 


and violence, causing him to sustain, serious and painful 
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e ' oe 


egitim to ~~ need, wry saben de vnee 


“external, and, was caused te become sick, sore and disaplec cui 


‘ unable to attend te his “usual 4uties and was prevented from, 
attending +e his cence: and that he was caused to sustain 
expenses in pasahrunan eanaitanl to be impaired in his earning 


capacity; and that he was compelied to aubnit ‘to medical 
+! ta« aerate oF $ erg eg! Ae ce oer 


_ aid and avtention in order te be ‘treat tad for ‘eae oe andere and.” 


E ‘ -. 
rae . = 3 e Maitey hs wen oe 7 


he wilt, in “the future be required to SLonl > “ _ddditional aid 


ko Sie he 


~~ creatnent sia the continued treatment of his said injuries, 
te dx a 
we plaintifs was Paqutred to expend sums of money for. eaid 


‘ 48 “So a M's : me 
i cp and plaintitt was required to expend sums of “notiey °-# 


es 
of hee, 


for said nedical aid anc attention and will in the future, he “ee 


pee ~s tae 


. b 
TN Ge Ao a ee oe ae eee a oe 


e: + "ee! ie a ne Ye ‘ 
pase advised, Be a iaacmalcse to expend additi onal sums of —— for 
continued Seestaant of nis injuries ; and this piaintiss was; nade 


4 ‘ 
My ree ak 


is and shail conti inue te be otherwise damaged, ie . 


--~ ~< 


18) That the aforesaid occurrence and’ ‘the danages 


above referred to were caused solely by the negligence and 


r : 
carelessness a ‘en defendant, their agents, servants seh, 


enployees, in operating the motor vehicle af 


gi oe Oe * bi tae 


yt Poy ideal « 


ang ‘there exiacings dn fatling to have said venicle under proper, 
= —s i = 
Sita: ‘reasonable control; din failing to keep said vehicle under 


proper, safe, reasonable contrel; in failing to take the proper. 


steps to aveié the happening of said occurrence; in operating said 
|. motor vehicle at .the said time and place ina careless, iepoudent 
and negligent manner 80 as to create a dangerous situation pr 
render a collision practically inevitable; in operating said motor 
venicle in a careless, negligent disregard of the plaintiff's 
person and pruperty; in failing to keep a proper loohuout so as td 
avoid tne happening of the occurence; in failim, to keep said 


vehicle under proper repair; in failing te have seat belts install 


ee LCN LCCC: LOLOL ELL LT OE OL LLC AAD, 
— 
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| passenger eeae aes sald VeudecdG So as tc mane came gafen for te 
. passengera. puch: as this piaintiff; in allowing, permitting and : 
maintaining 4 pubjic mioteliagd the place specified herein, to’ 


be sbecone and remain in an uneven, raised, defective, unsafe, 


dangerous condition and to be so ‘maintained as to interfere with 
and prevent the safe passage over and along same by vahicles 7 
such as the vehicle in which this plaintiff was tayiully a 


a 
passenger; in carelessiy, negligently and Knowdngly AA: for a 


4 
ae ene 


permitting and allowing said acon to be maintained in Qeinyr 
contrary.to the usual, custome. and recognized manner of maine _ 
taining roadways in the City of New York; in failing and omitting’ 


to see to it that the roadway at the place where this occurences. ' 


oe and/or or unpeasonable tengrh of time causing, creating, “oP. 
| 


happenned was at all times in a reasonable and suitable condition 


and in a state of proper repair and free from defects and so ? 
maintained as to permit the safe passage over and along the an 
by vehicles, including the one in which this plaintiff was 
paeeeey thereat; in failing to past warnings, barricades and 
|| the like so that vehicles such as the one in which the plaintiff 


was lawfully a passenger would not collide with the metal or ow 


yeteet iprare or like that were then and there placed and located in 
saia highway and local thorougnfare; in permitting, allowing and 


maintaining the said steel metal plates or like to be placed and 


remain in a public highway and thoroughfare or permitting same or 
ere that game were there for such a long and/or unreasonable 


an of time; in failing and omitting to make proper and timely 


i 
idnspections of the condition then and there exisiting on said 


| 
! 


woaduay and to remedy the defects; in failing to give any notice 


smctin teen wte i: ants Segal 


,oP warning of the dangers or the conditions existing appeal in 
i H 


“80 hagitgent ky and carelessly conducting itself in and about the 


¥ 
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ig asl wl ne ras sl cs ya si gla ciaes Sencyvoa ai Cus COGY | 


4, af: said roadway, an ‘the: ‘respects ahave set forth and fonsas Son 
“yt 0. as 6 ‘cepstitute ‘the. Sane an ati shel eoadition 4 “ a hie) 
“preps, a menance and a nudsance ts the public. safety; in mie 
“allowing cor permitting a conditd a to ‘exiat*in the: eae Ee 
thereat. # that. a Fearonable and : a. prudent perdi cable : 
‘Gould | nau ‘pat a vehicle traveling along ‘said’ Bi aniiay 
“ strice the plates ‘there located and cause said ners dea 
et So ks 4 


eer" 


; te a. sudden and violent stop and cause injuries end’ damages pre: asl 


186. .peragns within said yehicle; in. allowing permisting “ape 2S A 
: As 


le 
oo 


js or metal plates to be placed in said Treadway. in aia a ee 


way as to create a dangerous condition causing ‘ine dagurded: sags 


ot tt vot, *, f eee st ty rae tye) . 


"damages codptained of herein me being ‘ornarwigs neat Laat en 


ac 
negligence or fault on the i els of plaintits 


veontrdbuting thareto,. poo ae eM 


oe aa) By reason of the foregoing curtzs, Le WARD. ey Seale 
" eo: sae be yt « “A eet * 
“has. deen danaged lags sum of FIVE HUNDRED ‘THousAND $808, opis » 
s ie uh 


Le 


" DOLLARS. ; | 
Des Ete WHEREFORE, plaintiff CURTIS. is WARD demande | ee 


As 


" judgment “againet the defendants in the sum of FIVE HUNDRED | : 

THOUSAND “(9500 ,000,00) DOLLARS together with the costs and a 

disbursements of ‘this action. : 
Yours, etc. 


LEVY :& PLATT 
Attorneys for Plainiity 
Office and Post Office Address 
386 Lexington Avenue 
ork, New York 10017 
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CURTIS L.yWARD,, 


\ 


Pliaintit? INDEX NO, 74% CIV. 431 


against: oe 
» THE CITY OF NEW YORK, CONSOLIDATED 


| EDISON OF NEW YORK,INC., JAMES MARTIN 
and JOCAR CAB CORP. , 


Defendants. 


2 > OF OH EE CH OO HF GF GH OE EF SP OD SD UD EP OS OD GY GY oH aD oH EE aH aT ean eee moooanX 


IT IS HEREZY STIPULATED AND AGREED, by and Fecevaks t : 
i & ye 
attorneys for the respective parties, that the Plaintiff's ie 
a 


Br 
| heretofore served shall be amended to include the following ae 


f and for Paragraph 20: 

20. Solely as a result of the negligence ef the. Sebactes 
their agents, servants ant/or employees, the Plaintiff was person 
i injured and suffered serious injuries as defined in Paragraph u, 
Section 671 of the Comprehensive sis aia Reparations Act of 
; the State of New York. 

That as a result of the said occurrence, the Plaintiff 
suffered basic economic loss as well as other economic loss and 
special damages. 

That as a result of said occurrence, the Plaintiff has 
i sustained a serious injury as defined in Subdivision 4 of 
Section 671 of the Insurance Law of the State of New York in that 
the Plaintiff has sustained permanent injury to his cervical spin 
including aggravation and exacerbation of a pre-oxtersne arthriti 
’ condition which was asymptomatic at the time of the accident and 
which now causes him great pain and discomfort resulting ina 
partial loss of function and restriction and the Plaintiff also 


. 
“., 


et 


3} 


a 


' 
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= 1 ee 
ine Snturise to other Cedons of 
has sustained reasonable and customary charges far medical, hospital 
and x-ray services necessarily performed which excced the sum of 
| FIVE HUNDRED ($500) DOLLARS. | 
It is further stipulated that Paragraph 20 of the orginal 
| complaint be ian amended to read Paragraph 71, 
That it is further stipulated that the ae nevetafore’ 


{ = 
leavena shall be amended to include a denjal as to the matters 


| 1: : 
'ineluded in Paragraph oo kt the amended compMainz, “f., , ae 
ae oe 


Dated: New York, New York 


4 November 26, 1974 ' Re 


[) i iad Ss: 
a; x : er arene 
AYY +: Y, (CP. hg 
= Se eee : 
Attorneys for Plaintiff Abe! 
Office and Post Office Address 


380 Lexington Avenue 
New York, New YOrk 10017 


_ Yoder on ele 


BERBA DRE 
Attorneys for Defendant, 
MARTIN and JOCAR CAB CORP. 
Office and Post Office Address 
26 Court Street 


Brooklyn, New York 11201 


fy AY ‘e 

Attorneys for Defendant, CONSOL 
IDATED EDSON COMPANY OF NEW YOR 
INC. 

Office and Post Office Address | | 
130 East 15th Street | 
New York, New York 10003 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CURTIS L. WARD, Index No. 74 Civ 4313 
Plaintiff, 
-against- . AMENDED COMPLAINT 
THE CITY OF NEW YORK, CONSOLIDATED ENISON 
Of NEW YORK, INC.., JAMES MARTIN,...JOCAK 


CAB CORP., COSTELLO CONSTRUCTION COMPANY, Tudqe MacMahon 


INC. and INTERBORO SURFACE COMPANY, INC., Pon 


Defendants. “ “ | 


iy . 
ts 


Plaintiff, complaining of the defendants, by: LEVY < 

PLATT, his attorneys, upon information and belief, alleges ax 
SS 
follows: 

1) Jurisdiction is based on diversity of citizenship 
and the amount in controversy. Plaintiff is an adult resident 
citizen of Winnetka, State of Illinois, the defendant, the CITY 
OF NEW YORK, is a municipal corporation, incorporated under the 
laws of the State of New York and having its principal place of 
business in the State of New York; defendant CONSOLIDATED EDISON 
of NEW YORK, INC., is a corporation, incorporated under the laws 
of the State of New York and having its principal place of 
business in the State of New York; the defendant JAMES MARTIN, is 
an adult resident citizen of Far Rockaway, in the State of New 
York; the defendant JOCAR CAB CORP., is incorporated under the 
daws of the State of New York and has its principal place of 
business in the State of New York; defendant COSYELLO CONSTRUCTION 
COMPANY, INC., is Laperpsenten under the laws of the State of New 


York and has its principal place of business in the State of New 


York; and defendant INTERBORO SURFACE COMPANY, INC., is incorpor- 
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ated under the laws of the State of New York and had its principal 
place of business in the State of New York. 

2) The matter in controversy, cxelusive of interest and, 
costs, exceeds the sum of ten thousand ($19,000.00) dollars. 

3) That on or about May 23, 1974, and within ninety 
(90) days after the cause of action accrued, and more than thirty 
(30) days prior to the commencement of this action, plaintiff 
duly presented, served and filed a Notice of Intention to Sue on 
said claim with the corporation counsel of the City of New York 
and this action was commenced within one year ninety days after . 
said cause of action accrued herein. 

4) That prior to the commencement of this action 
plaintiff has duly complied with all the conditions precedent 
to the bringing of this action and has complied with all the 
provisions of the statute in such cases made and provided, and 
in particular on or about August 20, 1974, pursuant to notice 
served by the Comptroller of the City of New York, the plaintiff 
appeared at the office of the Comptroller of the City of New York ol 
and was examined under oath as to his claim. 

5} That more than thirty (30) days have elapsed since 


the demand and claim vpon which this action is found were presented 
{ 


to said Comptroller of the defendant CITY OF NEW YORK, for adjust- 


ment and more than thirty (30) days have elapsed since the 
_-Comptroller's office has examined the plaintiff under oath as 


| above referred to, and the Comptroller and the defendant ¢!TY OF 
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NEW YORK has neglected and refused to make adjustment or 
payment thereof for thirty (30) days after such presentment. 

6) At all the times herein mentioned, the defendant, 
THE CITY OF NEW YORK, reserved to itself and exercised control 
over tie public roadways in the Borough of Manhattan, County of 
New York, City and State of New York. 

7) That at all the times herein mentioned, the 
defendant, THE CITY OF NEW YORK, exercised control over the 
roadway, located at and on Seventh Avenue, between 3lst and 32nd 
Street and more specifically in front of and near 393 Seventh 
Avenue, in the County of New York and City and State of New York. 

8) That at all the times herein mentioned, the 
roadway located on Seventh Avenue, between 3lst and 32nd Street 
and more particularly in front of and near 393 Seventh Avenue, 
in the County, City and State of New York, was and still is a 
public roadway. 

9) That at all the times herein mentioned, Seventh 
Avenue, between 3lst and 32nd Street, and more particularly, in 
front of and near 393 Seventh Avenue, in the County, City and 
State of New York, was and still is a public highway and thorough-: 
fare, commonly used by residents of the City of New York and 
visitors to the City of New York and others. 

10) That at all the times herein mentioned, the defendant 
CONSOLIDATED EDISON, of NEW YORK, INC., was the owner and exer- 
cised control over metal plates, which were located in the roadway 
on Seventh Avenue between 31st ‘and 32nd Street, in the County, 


City and State of New York, on February 27, 1974. 


TY oh 
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11) That at all the times herein mentioned and more 
particularly on February 27, 1974, the defendant CONSOLIDATED 
EDISON of NEW YORK, INC., placed in the roadway on Seventh Avenue 
between 3lst and 32nd Street, in the County, City and State of 
New York steel or metal plates. 


12) That on or about February 27, 1974 the defendant, 


" CONSOLIDATED EDISON of NEW YORK, INC., by its agents, servants 


and/or employees were working on the roadway on Seventh Avenue 


between 3lst and 32nd Street, in the County, City and State of 


New York. 

13) That at all the times herein mentioned the de- 
fendant, COSTELLO CONSTRUCTION COMPANY, INC., was the owner and 
exercised control over metal plates which were located in the 
roadway on Seventh Avenue between 3lst and 32nd Street, in the 
County, City and State of New York on February 27, 1974. 

14) That at all the times herein :aentioned and more 
particularly on February 27, 1974, the defendant COSTELLO 


CONSTRUCTION COMPANY, INC., placed in the roadway on Seventh Avent 


_ between 31st and 32na4 Street, in the County, City and State of 


New York steel or metal plates. 

15: That on or about February 27, 1974 the defendant 
COSTELLO CONSTRUCTION COMPANY, INC., by its agents, servants 
and/or employees were working on the roadway on Seventh Avenue, 


between 3lst and 32nd Street, in the County, City and State of 


' New York. 
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16) That at all the times herein mentioned, the de- 
fendant, INTERBORO SURFACE COMPANY, INC., was the owner and 
exercised control over metal plates which were located in the 
roadway on Seventh Avenue between 31st and 32nd Street, in the 
County, City and State of New York on February ai, 1974. 

17) That at all the times herein mentioned and more 
particularly on February 27, 1974, the defendant INTERBORO 
SURFACE COMPANY, INC., placed in the roadway on Seventh Avenue, 
between 3lst and 32nd Street, in the County, City and State of 


New York, steel or metal plates. 


EAR Ra GR DNR LRTI eee 


18) That on or about February 27, 1974 the defendant 


whew 


INTERBORO SURFACE COMPANY, INC., by its agents, servants 

and/or employees were working on the roadway on Seventh Avenue, 
between 3lst and 32nd Street, in the County, City and State of 
New York. 

19) That at all the times herein mentioned and more 
specifically on February 27, 1974, the plaintiff was a passenger i| 
a motor vehicle for hire, bearing license plate number 7782TA, | 
New York, for the year 1974, owned by the defendant JOCAR CAB 
CORP., and then and there being driven by the defendant JAMES 
MARTIN. 

20) That at all times mentioned and more specifically | 
February 27, 1974 the defendant JAMES MARTIN was operating a 
motor vehicle bearing license plate number 7782TA New York, 1974, 


which was under his operation and control and maintenance, with 


* the express and/or implied consent and permission of the defendant 


RENEE SORT AA 


I owner of said vehicle JOCAR CAB CORP. 


Aol? 


AMENDED COMPLAINT 


a5) That at all times herein mentioned the defendant 
CITY OF NEW YORK, its agents, servants and/or employees gave 
permission to the defendant CONSOLIDATED EDISON of NEW YORK, Te. 
to place in the public roadway on Seventh Avenue, between 3lst and 
32na Street, in the County, City and State of New York, metal 
and/or steel plates, or other substances of like quality. 

22) That at all times herein mentioned the defendant 
CONSOLIDATED EDISON of NEW YORK, INC., its agents, servants, 
and/or employees, gave permission to the defendants COSTELLO 
CONSTRUCTION COMPANY, INC. and INTERBORO SURFACE CCMPANY, INC., 
to place in the public roadway on Seventh Avenue, between 31st 
and 32nd Streets, in the County, City and State of New York 
metal and/or steel plates, or other substances of like quality. 


23) On February 27, 1974 while the plaintiff was 


lawfully a passenger in the motor vehicle opersted by the defendant 


JAMES MARTIN, and owned by the defendant JOCAR CAB CORP., while 
said vehicle was being operated along Seventh Avenue, same was 
caused to come to a sudden and violent stop after colliding with 
the metal and/or steel plates then and there in the said roadway 
and the plaintiff was caused the injuries hereinafter alleged. 
24) That as a result of the aforesaid negligence of 
the defendants, their agents, servants and/or employees in 
causing the said collision and sudden and abrupt stop, the plain- 
tiff CURTIS L. WARD, was caused to be thrown in and about the 


aforesaid vehicle in which he was a passenger, with great force 
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and violence, causing him to sustain, serious and painful in- 
juries to his head, body and limbs, both internal and external 
and was caused to become sick, sore and disabled and unable to 
attend to his usual duties and was prevented from attending to 
his work; and that he was caused to sustain expenses in addition 
thereto, to be impaired in his earning capacity: and that he 
was compelled to submit to medical aid and attention, in ovder to 
be treated for said injuries and he will, in the future, be re- 
quired to submit to additional aid and treatment for the con- 
tinued treatment of his said injuries, and plaintiff was required 
to expend sums of money for said injuries and plaintiff was re- 
quired to expend sums of money for said medical aid ané attention | 
and will in the future, he has been advised, be required to expend 
additional sums of money for continued treatment of his injuries; 
and this plaintiff was, is and shall continue to be otherwise 
damaged. 

25) That the aforesaid occurrence and the damages 
above referred to were caused solely by the negligence and 
carelessness of the defendant, their agents, servants and/or 
employees, in operating the motor vehicle aforesaid at a fast, 

' dangerous and reckless rate of speed under the circumstances then 
and there existing; in failing to have said vehicle under proper, 

: safe, reasonable control; in failing to keep said vehicle under 
proper, safe, reasonable control; in failing to take the proper 
steps to avoid the happening of said occurrence; in operating said 


» Motor vehicle at the said time and place in a careless, imprudent 


; « 
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and negligent manner, so as to create a dangerous situation and 
render a collision practically inevitable; in operating said 
motor vehicle in a careless, negligent disregard of the plain- 
tiff's person and property; in failing to keep a proper lookout 
so as to avoid the happening of the occurrence; in failing to 
keep said vehicle under proper repair; in failing to have seat 
belts installed in passenger seat of said vehicle, so as to make 
same safer for passengers such as this plaintiff; in allowing, 
permitting and maintaining a public roadway, the place specified 
herein, to be, become and remain in an uneven, raised, defective, | 
unsafe, dangerous condition and to be so maintained as to inter- 
fere with and prevent the safe passage over and along same by 
vehicles such as the vehicle in waich this plaintiff was lawfully; 
a passenger; in carelessly, negligently and knowingly and/or for 
a long and/or unréasonable length of time causing, creating, or 
permitting and allowing said roadway to be maintained in a manner ; 
contrary to the usual, customary, and recognized manner of main- 
taining roadways in the City of New York; in failing and omitting 
to see to it that the roadway at the place where this occurrence 
happened was at all times in a reasonable and suitable condition 
and in a state of proper repair and free from defects and so 
maintained as to permit the safe passage over and along the same 
by vehicles, including the one in which this plaintiff was 


lawfully thereat; in failing to post warnings, parricades and 


eee oe re ee ee 


the like so that vehicles such as the one in which the plaintifff 


was lawfully a passenger, would not collide with the metal or 


q 
steel plate or like, that were then and there placed and located 
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in said highway and local thoroughfare; in permitting, allowing and 
maintaining the said steel or metal plates or like, to be placed , 
and remain in a public highway and thoroufare or permitting same 
or knowing that same were there for such a long and/or unreasonable 
length of time; in failing and omitting to make proper and timely 
inspections of the condition then and there existing on said 
roadway and to remedy the defects; in failing to give any notice 
or warning of the dangers or the conditions existing thereat; in 
so negligently and carelessly conducting itself in and about the 
care, maintenance, inspection, supervision, control and custody 

of said roadway in the respects above set forth and for so long 

a time so as to constitute the same in its then condition a 

trap, a menace and a nuisance to the public safety; in causing, 
allowing and permitting a condition to exist in the roadway 
thereat, that a reasonable and prudent person would know or 

should know that a vehicle travelling along said highway would 
strike the plates there located and cause said vehicle to come 

to a sudden and violent stop ane cause injuries and damages to 
persons within said vehicle; in allowing, and permitting steel 

or metal plates to be placed in said roadway in such a manner and 
way, as to create a dangerous condition causing the injuries and 
damages complained of herein and being otherwise negligent and 
careless under the circumstances. 

26) That said occurrence was occasioned through no 
negligence or fault on the part of plaintiff in any manner 
contributing thereto. 

27) Solely as a result of the negligence of the de- 
fendants, their agents, eexventh and/or employees, the plaintiff 


was personally injured and suffered serious injuries as defined 
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' in Paragraph 4, Section 671 of the Comprehensive Automobile Re- | 
parations Act of the State of New York. | 
That as a result of the said occurrence, the plain- | 
| tiff suffered basic economic loss as well as other economic loss 
"and special damages. 
That as a result of said occurrence, the plaintiff 
has sustained a serious injury as defined in Subdivision 4 of 
| Section 67l-of the Insurance Law of the State of New York, in that | 
| the plaintiff has sustained permanent injury to his cervical spine, 
including aggravation and exacerbation of a pre-existing arthritic | 
| condition which was asymptomatic at the time of the accident and 
. which now causes him great pain and discomfort resulting in a 
| partial loss of function and restriction and the plaintiff also 
suffered a fracture of the left zygomatic bone and has suffered 
other debilitating injuries to uther portions of his body, has 
sustained reasonable and customary charges for medical, hospital 
and x-ray services necessarily performed which exceed the sum cf 
_ FIVE HUNDRED ($500.00) DOLLARS. 
28) By reason of the foregoing, CURTIS L. WARD, has 
been damaged in the sum of FIVE HUNDRED THOUSAND ($500,000.00) 
DOLLARS. 


‘ against the defendants, in the sum of FIVE HUNDRED THOUSAND 
($500,000.00) DOLLARS, together with the costs and disbursements 


of this action. 
LEVY & PLATT 
Attorneys for Plaintiff 
Office and Post Office Address 
380 Lexington Avenue 
New Yo N rk 100 a 
By: : 


| 
| 
| 
| 
| 
| 
| 
| 
| 
WHEREFORE, plaintiff CURTIS L. WARD, demands judgment 
| 
| 
| 
| 
\4 
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Ronald S. Platt 
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Q Would you tell us what happened in the cab as 


you passed the Statler Hilton Hotel until the time when 


(5 |maer 


the cab stopped. Would you tell us in your own words what 
happened? 

A Really, shat -- the driver was, I believe, was 
in the third lane, as I remember, right to the left of the 
center lane, the white line, and he started moving over 
after he got by the parked cabs that were in front eof the 
Hilton in the parking line, in front of the Statler Hilton. 
And then at an angle he moved in, he headed to the curb in 
front of 393 Seventh Avenue. 

Q About how fast was he proceeding at that time? 

A Approximately 25 to 30 miles an hour. 

Q And then what happened? 

A And the next thing that happened we had an 
abrupt stop, and I was thrown from the rwar pack seat on 
the right side up against the center divider, and in that 
divider there is an opening where you pay the cab driver, 


and that was open, and my forehead went through the center 


- 
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part of that and my nose and my mouth and my chin and my 


cheek hit the lower part on the left side of that opening 


and the top of my head hit the top part of the square. 


ge oe 


| 7|masr 
if anything, was bothering you? 
A You mean after I hit? 
Q Yes. 
a. Well, at the initial impact it threw me back to 
the edge of the seat and partially on the floor. And I 
was really stunned for I would have to say five to ten 
seconds, and the only thing I could feel was the blood 
coming out of my mouth and nose and going all over my 
clothes and my hands, and the cab driver looked in the 
window, and I seinicaies wecitnes "God, get me to a doctor." 
And he came around to the right side of the cab, the 
rear door, and he had me out and walked me around to the 
left side of the door, and we were still in the parking 
lane, it was not on the sidewalk curb. 
Q When you got out of the cab would you tell us 
what parts of your body, if any, were hurting you? 
A My head wzs hurting and my nose and my face in 


total. I just felt totally groggy and stunned. 


J Ee 


A-24 


Ward - direct 


* HF oF 


Q Where was the blood coming from? 

A The blood was coming from my nose and from my 
mouth and from the back of my head. 

Q Will you show us generally the areas where 
the blood was coming from? 

A Well, the cut was all into this part here, and 
from the inside of my mouth, and from the outside of the 
nose, and also from the top of my head, the back of my 


head. 


OR 
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Q How long did you remain on the sixth floor of 
the Montgomery Ward building before you came down and went 
into the cab to go to French Polyclinic Hospital? 


A Not more than fifteen seconds. 


x  * 


Q Now, do you recall about what time or how long 


after the accident happened that you got to the hospital? 


[5] aes 


A Approximately 7:25 to 7:30. 


x © FF 
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Q Yes, sir. When you got into the emergency room, 


please tell us exactly what was done to you without telling 


us what was said to you. : 
A The doctor took five or six sutures under my 
lip <-- 


Q Would you show us which part of your lip? 
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4, This part right here, and over here, and he cut 
off scabs in this area here and on the top of my head. 
And then he sent me to the x-ray room, and they took ten to 
twelve x-rays of my head, my nose, and my neck. With 
that they brought me back down. Another doctor had come 
on duty and he gave me an antibiotic injection 
and insisted that I lay down and put me in an enclosed 


kind of area. 


AR 


And how did you feel at that time, Mr. Ward? 
Very groggy and weak and in a stunned condition. 


What, if anything, was hurting you at that time? 


Anything in particular? 


Q 
A I really felt I was hurting all over. 
Q 
A 


Well, especially the head, the neck, and my nose 


and my mouth. 


*K KK 
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Q Mr. Ward, was anything applied to your body 


by anyone in the hospital -- 
VA 
K OK 


Yes. 
What? 


Bandages. 


Q Where were they apelicd? 
A 


Across my nose, aid mm mouth, lip, and the top 


of my head. 


KX * 


‘@) When you took the plane back to Chicaco that day, 
while on the plane how did you feei physically? 
A Horrible. Bad. 


Q What in particular, if anything, was bothering you 


[23|masr 
Headaches and I vi; groggy. 
Anything else? 
Lots of pain. 
Sir? 


More pain in my neck and my head and my whole 


* OK OX 
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Q When you got back home that same evening, where 
was it, Winnetka, Illinois? 

A Yes. 

Q How did you get from the airport to your home? 

A I had a limousihe pick me up to take me to my 
home and from there directly to the Evanston Hos7i*al. 

Q Ara you went to the ae Hospital on what. 
day, sir? 

A The same day. 

Q And what did they do for you at the Evanston 


Hospital? 


OK O* 
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A Dr. McKeever , our internist and cardiolog: xt 


checked my entire body for reflexes and the nasal aera 
with different instruments to check any neurological things 
that he might recognize. 

Q Did he take the bandages off from your face at 
that time? 

A Yes, he did. And he called in Dr. Soper 


who specializes only in surgery -- 


+ FF 
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He looked at the sutures on your lip? 
A Yes. 
‘@) What else did Dr. Soper ao? 
And And looked under the lip area, and in the mouth 
irea. 
Q How did your lip and your mouth area feel, and 
particularly where you were suture’? How did that feel? 
A Well, it was very sore and painful, and it was 
out about the length of my nose. 
Q In other words, it was swollen? 
Swollen up. 
Q What else did Dr. Soper do for you, if any- 
thing, in the Evaneyton Hespital when you returned to 
Chicago that day? 


A That was all he did, just checked the sutures. 


Q And Dr. McKeever , what, if anything, did he do 


on that particular day? 

A He checked blood pressure, heart, and normal 
reflexes. 

Q And about how long did this examination take at 
the Evanston Hospital? 


A Approximately one hour. 


* KK 
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1 } (26 |nasr Ward - direct 
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Q Now, aid either one of the doctors cive you, 


prescribe any medication to you? 


8 A Yes. Dr. took me off of the anti- 


biotic they gave me in New York and put me on another one. 


x KOK 


Did they give you any medication, Mr. Ward? 
Yes. 


Did they give you liquid, pill, or in what 


oe A He put me on Equitron and on antiobiotic 


Q Those were pills? 


A Yes. 


Two kinds of pills? 


eo 


Did you pay the pharmacist? 
Yes, 


How much did you pay for those pills? 
$22.85. 
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Q Did you pay Doctors McKeever and Soper? 


1] : 
2 | Were they paid for those visits? 

13 : A They were paid for all the visits. 

1 | Q How much was his visit, do you know, at the 
| 

\ 


Evanston Hospital? 


A There is a big list. I have a grand total of all 
W | the bills. 
K*¥ 
25 | A Dr. McKeever , $104.50, and $75, and those are 
» 1 (28 |masr te 
2 his two bills. 
3 Q And Dr. Soper? 
‘¢ 4 A Dr. Soper, was $14. 
5 | Q How much were the medicaticns that these doctors 
6 prescribed for you? 
7 A $22.85. 
8 | Q When you left the hospital and went home that 
c evening, how did you feel? 
10 A Very week and in pain. 
ll Q Where was the pain? 
3 Me A The pain was in my head and in my neck and in 


13 my mouth, and my cheek area. 
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Q Let me ask you this: Prior to that time had 
you ever had any pain in your mouth, in that area of your 
mouth? 
A 


Q you ever had any pain in that cheek before? 


Q you ever had that kind of a headache before? 
A 


Q how about your neck, had you ever had an: 
pains in your neck before this accident? 
A Yes, I have had pain in the right side of my 


neck and my shoulder area. 


[29 |nasr “ o 


Q And when before the accident was the last time 
that you saw a physician relative to the pain that you 
described as having in your neck and in your shoulder? 

A In July of 1973. 

Q Between July of 1973 and the day of this 
accident would you tell us whether or not you had suffered 
any pain in the area of your neck? 

A No. 

'?) When yeu got home from the hospital that 


evening would you show us where in the neck area the pain 
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was coming from or felt? 
It was all up in the back part of my head down 


into my neck area and into the lower back, into the higher 


back area. 


| 


; Q Did you take any of those pills that the 
d octor prescribed for you that evening? 

The way that he prescribed then. 

And did you go to bed? 


Yes. 


| 
oe! 
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Q The question is: Howdid you sleepthat 


evening? 


A I did not sleep teo well that night or four 
other nights. 


Q How many nights, sir? 


A Pour other nights.- 


xk * X 
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Q When following the accident were you able to 
-y eturn to Montgomery Ward? Do you recall? 


A Not until two weeks later. 


x *K xX 
Baa as 
a eH 
Q Let’s take the next day, February 28th. What 


@i8 you do on February 28th? 
I went to Dr. Davis. 


Where is Dr. Davis located? 


A. 
Q 
A In the Evanston Hospital. 
Q 


Had you ever seen Dr. Davis before this par- 
ticular accident? 

A Yes. 

Q Tell us when you saw Dr. Davis in she Evanston 
Hospital what did he do for you? 

A He gave me a thorough examination, checked the 
reflexes of my neck, ran me through a series of exer- 
cises. 

Q About how long did the examination last? 


A Approximately 45 minutes. 


se teeemenananatiaaanelabetontiemlioniaekeaiondenemenemmeme 
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:Q Do you know whether or not Dr. Davis has a 


medical specialty? 


A He is an orthopedic surgeon. 
kK Kx 
m (33 | 
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Q How long did you say this examination lasted at 
the Evanston Hospital by Dr. Davis? 
A Approximately 45 minutes. 


And did you pay -- was he paid for this? 


How much was he paid? 


Q 
A Yes. 
Q 
A 


$27.50. 

Q When you left br. Davis' office did he prescribe 
any medication for you? 

A Yes. He prescribed a series -- yes, he 
prescribed medication and treatment. 

Q What kind of medication? Were they pills or 
liquid? 

A These were pills. 


Q And how many pilis -- did you have the 
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prescription filled ata pharmacy? 
A Yes. 
Q And how much was the prescription? 
$9.23 and $5.60. 
About how many pills were there altogether? 
A I reaily cannot tell you that. 
Q How many times a day did you take those pills 
and for how long a period of time? 
A Four times a day. 
Q And for how long a period of time did you take 


the pills Dr. Davis prescribed? 


A I took them for approximately two months and 


then I continued as my neck bethered me. 

Q And how about the pilis that McKeever had 
given you? How long did you take his pills? 

A Just two weeks. 

Q When you left Dr. Davis’ office, how was your 
neck feeling? 

A very sore, painful, and I was having very 
severe headaches. 

Q How did your lip feel? 

A It felt the same way because it looked the same 
as it did the day before. 


Q How about your nose? 


Ward - direct 
The ame. 
And your head; your seals? 
The same scalp problem. 
Q What did you do? Did you go home from 
Evanston Hospital after Dr. Davis examined you? 


A Yes. 


A I was told to remain in bed for four to five 


Q What did you do when you got home? 
1 


‘days and -- 

Q Without telling us what you were told, if you 
wuld, Mr. Ward. 

A Sorry. 

Q Just tell us what you did. 

A Stryed in bed. 

Q And the next day what did vou do? How aid you 
sleep that evening, the evening of the 28th? 

A The same as I reported for Dr. McKeever's 
visit. I did not sleep well for the five days. 

a And wowld you describe what discomfort, if any. 
you suffered during those five days that vou say you coulda‘’t 
sleep? 

A There was a constant throbbing and pain 
weft neck and me shoulder area and in my head. 


Q Would you show us where the area you are 


1 


2 


| 
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no[4e | Ward - direct 
re ferring to is? 


A Right here around through the neck, and in this 
area here to the back, and the forehead. 

Q On March 1, 1974, where did you go, if any- 
where? Did you stay at home or did you go out? 

A On March 4th? 

Q March lst. That would be the second day after 
the accident happened. 

A No, I aid not leave my house until March 5th. 

Q And what did you do while you were in the house 
for these fivs days or 80? 


A I stayed in bed, did what the doctor told me 


Q And did you use any devices that any one of 


these doctors had given you or prescribed for you? 


A He prescribed a collar for me which I used, and 


also an in-home tracticn device. 


- es 
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Q And how much did you pay for it? 


A $7.95 


kX 
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Q With reference to the -- would you call ita 


pulley? 

A No, there is an orthopedic device that is an 
OEC 1777 device that the surgeons recommend, and you hang 
it on the door, and it has a collar device that has cushion 
chinguards, and you have to <-- and then it has a weight 
balance that you have to build up your weight to twenty 
to twenty-eight to thirty pounds on your neck. 

Q Mow often during haan five days, or to March 
5 1974, did you use this pulley device? 

A I used that every day. 

Once a day, twice a day? 

A No more than a half an hour, because he put 
me on hospital physical therapy. 

Q A half hour at a time? 

A Yes. 

Q And how many times a day did you use that 
device? 

A Four times a day. 


Q And would you tell us whether or not there was 


no Bia) 


any pain in using that particular device, or whether you 


eperienced any pain. 


Ward - direct 


Yes, there was pain. There is a strain. 


Where did you feelthe particular strain? 


Q How about the collar up until the time that you 


left the house, about how often did you wear that collar? 


A I wore the collar until I left the house 100 


per cent of the time, including sleeping. 


A In the neck area. 


Q Would you tell us whether or not with the 


collar on you still had any pain? 


A The collar did not change that. 


Q You still felt the pain; you still took the 


7 Oe 
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Q Would you please tell us the dates you saw 


him, the amounts that you paid him, and what he did for 


you? 
I saw him on 6-26; $75. 


x KF 
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Now, did you see Dr. Soper again? 


A On 3-5. 


| 
| 
Q And what were your complaints with reference to | 


Dr . Soper? What part of your body did you see Dr. Soper 


abput? 


m (40 | 
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A He removed the sutures. 


Q Tell me, how did he remove the sutures? 


did you observe him doing, and what did you feel? 


x 


A He just cut them out. 
Q What did he use? 
A He clipped them. His instruments; surgical 


instruments. 


M D{ 42] 
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Q How did you feel on March 5th-- how did you 
lip feel where you were sutured and where the sutures were 
removed? 


| A That was still very sore area for over two and a 


| half weeks. 


And how about your nose? How did that feel? 


My nose scab and lacerated lasted almost a 


KOK 
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KKK 
I'm a medical doctor, an orthopedic surgeon. 
Which university did you attend? 
I graduated from Chicago Medical School. 
And what year was wal. ontee? 
In 1957. 
And then did you go on to medical school? 
A That's after I graduated from medical school, 
in 1957. 
Q What undergraduate school did you go to? 
A Brooklyn Collere. 
Q What year did you graduate from Brooklyn 
College? 
A 1953. 
Q Upon graduating from Medical school in 1957, 
did you spend a term as an intern and a resident? 
A Yes. 
MR. BYRNE: Excuse me. I think all the de- 
fendants would concede that the Doctor can give medical 
testimony and he is wualified to do so. 
x KF 


| THE COURT: I know you would, but I would 


| like you not to. Proceed. He is qualified. They concede 


et 
etst (4 3 Liebman-direct 


4t. Let's geet to it. 


_ . 


Q I wonder if you could refer to the French 
Polyclinic record ,\a@ copy of which you have, Doctor. 

I wonder if you would be good enough to tell 
us what the French Polyclinic Hospital record shows with 
reference to the diagnosis that was nade on Mr. Ward when 
he went there. y 

A The physical findings were multiple abrasions 
around the ncse, a laceration of the erent lip ara abra- 
sion of the scalp. 

X-rays were taken at the hospital. They re- 
vealed a fracture through the left zyromatic bone. That 
is the big cheek bone on the side, on the left side of 
the face. 

And X-rays of the neck, the cervical spine 
revealed osteo-arthritic degeneration as well as multiple 
discogenci disease affectir~ che segments between the fifth 
atit (5 | 
and seventh cervical vertebrae. 

Q Dr. Liebman, what is a fracture? 


A A fracture means a broken bone. 


xe © 


Liebman-direct 


Q And what is osteo-arthritis? 

A Osteo-arthritis is the normal wear and tear 
that occurs in bones and joints as a person ages. it is 
the more common type of arthritis that we see. 

Q And so this man had an arthritic neck prior 
to the time when the accident occured, is that correct, 
Doctor? 

A That's correct. 

Q Dector, if i ee you that the bill of the 


French Polyclinic Medical School and Medical Center was 


etjt|5 a] EP 


$220 for the emergency room treatment, including the 
X-rays, would you agree that that is a fair and reason- 
able bill for this type of service in the City of New 
York in 1974? 

A Yes, it is. 

MR. BRASS: I will so concede. 

Q Doctor, is arthritis a pain producing kind of 
a disability? 

A Osteo-arthritis is a disease that can, at 
times, produce pain and at other times be completely 
asymptomatic. 


Q What does asymptomatic mean, Doctor? 


A-45 


Liebman-direct 


A Completely painless end the patient wouldn't 
even know they have it. 

Q Did vou see Mr. Ward at my recommendation, 
Doctor? 

A Yes. I saw him on one occasion on November 
2lst -- November ilth, 1974. 

Q And what is the history, by the way, in the 
hospital record? 

A The patient was involved in a4 taxi accident 


when a taxi hit <- 


K KK 
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What history did you receive from Mr. Ward 


eg: the time that you saw him? 
A He stated that he had been injured afcer 
being involved in a taxi accident on 3/27/74 and following-- 

MR. BRASS: 3/27 did you say? 

THE WITNESS: I'm sorry. 2/27/74, and following 
the accident he was treated at the French Polyclinic 
Hospital. 

Q Did he give you any other history or any 


Xerays to look at during your examination? 


Liebman-direct 
A Yes. He stated following the accident he 
went home to Illinois where he was under the care of his 
own private physicians, Xirays were taken and 4 course of 
physiotherapy was prescribed, and at that time he was 


still receivine physiotherapy treatments to his neck. 


Q Is physiotherapy an indicated methoc or 
ecit (7\ ‘ : 
treatment of aneck containing an osteo-arthritic neck? 


A Yes. 


Q Did he tell you whether or not he was asympto- 


matic before the time of the accident? 
A Yes. He told me that he had no pains in his 
nec!: prior to the accident. 
Q And for a period of time prior to the accident? 
a & The history I received -- the history that I 
received was of no pain in the cervical spine. 
Q At the time of the accident? 


A At the time he had the accident. 


Le 


xe * 


Liebman-direct 


Dector, did you examine Mr. Ward? 
Yea, I did. 


Q What did your examination consist of? 


4 I examined the areas of his complaints. He 


was complaining of pain in the cervical spine, more 
pronounced on the left, and in addition he stated that 


he had occasional headaches. 


Q Wnat was your diagnosis after your examination 
of the patient? 

A I diagnosed a fracture of the left zygomatic 
bone, a laceration of the left upper lip, which would 
leave him with a permanent cosmetic deformity, as well 
as a derangement of the cervical spine aggravating a pre- 
existing asymptomatic osteo-arthritis. 

Q Doctor, as far “ the neck is concerned, did 


he express to you any symptoms of pain, or discomfort 


gtjt [9] 


during that examination? 
A He complained of pain in his neck. 
On physical examination 1 found tenderness 
to palpation throughout the left trapezius muscle. That 
4s the large muscle that goes from the left-side of the 


neck down toward the shoulder. 


A-48 
Liebman-direct 
There was a full range of motion of his neck 
with pain on full extension, that is, bringing his head 
backwards and forwards. 
Q You said palpation. What is that? 
A Palpation is pressing the area with one's 
hand to see if there is pain present. 
Q And 4s that a usual tool employed by physicians? 
A Yes. 
Q Dector, what is your prognosis with respect 


to the neck. Will that get any better? 


A The arthritis in his neck will not <-- 
MR. BRASS: I did not hear that, please. 
A Tne arthritis in his neck will not abate. 


It is a degenerative process and it gets worse. 
* % 
etjt (20] 
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Q Doctor, could you state whether or not you 


have an opinion as to whether this accident caused this 
asymptomatic condition to become symptomatic? 
A Yes, I do. 


And what is your opinion, Doctor? 


A-49 
Liebman-direct 
A It caused an aggravation of the pre-erxisting 


osteo-arthritis which was painless. 


Q Doctor, do you have an opinion with a reason- 


able degree of medical certainty as to whether the auto- 
mobile accident of * ‘ruary 27, 1974 was the competent 
producing cause of the injuries and sequellae as vou found 
them on that date? 


A Yes. 


7 ay gate 


Will you tell us your opinion? 


A It is my opinion that it is related to the 


ae 


Q Doctor, is there anything that can be done 


accident. 


by way of treatment with regard to the neck when it is in 


etjt (1:| 2 ae 


“Sener nae 2 0 Se emma ate 


a@ state of having syndromes? 

A This is tne type of disease that requires 
Symptomatic treatment; some medicine for pain, usually 
aspirin, some hot pais, occasionally the use of a 
collar for the neck. Otherwise, there is very little 


that can be done. 


; Liebman-direct 


Is it a painful type of a symptom, Doctor? 
Yes. 
And is it a disabling type of a pain? 
A When the pain is present it is disabling. 
Q And can that kind of pain, also, Doctor, in 
your experience, cause headaches? 


MR. BRASS: I object to these leading questions, 


THE COURT: Overruled. It is not a readin 
question. 
A The pein per se doesn't cause headaches. 
What happens is with the pain there is -- with this disease 
there are episodes of muscle spasm which can occur and 
that causes tension on the back of the head and the 
patient usually complains of headaches on the back of 


the head, occipital type of headaches. 


K K * 
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Q Sector, is this type cf a condition which 
becomes symptomatic due to a trauma, is one of the 
manifestations headaches? 


A It can be. 


A-51_ 


Liebman-direct 


Q When you saw Mr. Ward, it was about nine 


months or so after the accident, is that correct, Doctor? 


A Yes. 

Q And I believe you said you did find something 
on the tip of his nose, is that right? 

A whee was a laceration on the tip of his lin. 

Q Was there anything on his nose? 

A No, I don't have -- I didn't examine his nose. 
I don't have any notations about his nose. 

9 Doctor, assuming that at the time of the 
accident and preceding the accident for several months, 
Mr. Ward was asymptomatic in the area of his neck and that 
following the occurence he began to experience pain in 
the cervical region and to this date has re-occurent pain, 
would you state with a reasonable degree of medical cer- 
tainty whether or not in your opinion that pain was pro- 
‘duced by the accident of February 27, 1974? 


A Yes, it was. 


gtjt G4] 


Q Thank you. 
And, Doctor, what was your fee for your 


examination of Mr. Ward? 


A-52 
Liebman - direct 
$125. 
And was that fee paid to you? 
A Yes. 


Q And was that the fair and reasonable value 


of the services which you rendered? 


ae Oe. 


CROSS EXAMINATION 


A Yes. 


BY MR. MURPHY: 
Q Doctor, the left zygomatic bone, is that 


commonly referred to as the cheekbone? 


x 


A By laymen, they call it the cheekbone. It 


is the large bone that goes from your nose back towards 


your eye. It makes up the cheek. 


gtjt [18] 
THE COURT: Assuming you have that condition 
-- incidentally, did this plaintiff have the condition 


pefore the accident? 


rma SS 
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A-53 
Liebman - cross/redirect 


THE WITNESS: Obviously it was there before 
the accident. 

THE COURT: Would this accident in any way 
aggravate it or make it worse, in your opinion? 

THE WITNESS: Well, it did. The patient 
stated that he did not have pain in his neck prior to 


the accident and the accident caused this condition to 


gtjt (a9| 


be symptomatic, and it's a fact that osteo-arthritis, 
which is asymptomatic which can cause no pain, can be 
aggravated by an accident. 

THE COURT: Asymptomatic is not a word the 
jury goes around with in their pocket. What does it 
mean? 

‘THE WITNESS: It means painless. You have 
this condition and this is there and it is painless. 

THE COURT: Then after a blow what happens? 

THE WITNESS: After an accident, it can become 


aggravated so you can have pain in that area. 


KK 
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A-54 
Liebman - redirect 


Q Doctor, as part of your examination of any 


patient, do you take into account the history and com- 


plaint of pain that the patient makes inorder to arrive 


at a diagnosis? 

& Yes. 

Q Are complaints an important part of your 
diagnosis? 

A Yes. 

Q Was the patient's complaints consistent with 
your diagnosis? 

& Yes. 

Q And was the examination that you made con- 
sistent with your diagnosis? 

A Yes. 


Q Do you have any reason or did you have any 


Btjt [26] a 


reason at that time, Doctor, to doubt Mr. Ward's complaints? 


* 


MR. BRASS: I object to the question, sir. 
THE COURT: Overruled. 


A No. I felt that his compluints were 


genuinely present. 
Q Doctor, one other thing: 


The X-rays that you reviewed, they showed a 


A-55 
Liebman - redirect 


condition, did they not? 

A Yes, they did. 

Q And that you could see, could you not? 

A Yes. 

Q And that was also consistent with Mr. Ward's 
complaints and consistent with your diagnosis? 


& Yes. 


WK OKO 
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gtjt (34 | Ward-direct . 
Q Mr. Ward, for now long a period of time did 
the pain in the neck continue as you described it as you 
| felt it on March 5th? 


A To that degree, through September of that 


Q And did you see any doctors between March 
and September with reference to the pain in your neck? 

4 Yes. Dr. Davis. 

Q And how many times did you see him? Was that 
at the Evanstcen Hospital? 

A Evanston Hospital. 

Q How many times did you see him during that 


period of time? 


* RF 


I'd say approximately five times. 


Was that at the Evanston Hospital? 
Evanston Hospital and in his office and at 


the therapy center. 


atjt (35 | 


0 What did you do at the therapy center? Will 


you describe it for us? 


* OK 


A757 
Ward-direct 
THE COURT: Overruled. 
A Diathermy, t.,action and deep heat massage. 
Q Can you describe the traction that they put 


you through? 
A They put you on an electric machine that is 


timed for 20 to 25 times and continues to -=- 


KK 


-- pull your neck up and down. 


* KK 
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How much did you pay for this treatment? 


K KK 


From March to September, the period you 


described -- I'm sorry, go ahead. 
And the Northwest Memorial, $62.50. 
i That is another hospital you went to for this? 


a Yes. It was close to my office. 


: $186 for the Evanston Hospital and -- 


K * ¥ 
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Q Mr. Ward, subsequent to Septemse>r 
continue to have pain in your neck? 


A Yes. 


KKK 


gtjt (39 | Ward-direct 
Q Do you have any complaints now about any 
parts of your body that were injured in that accident? 
A Yes. I continue to have slight pains in 


that area. 


KK 


getjit [40 \ Ward-direct 


K ® 


How long did the pain in the chest persist? 
For about six months. 
And what kind of a pain was that?. 


It was just a general muscle all over pain. 


#¥ 


Ward-direct 


KF 
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Ward-direct 
Q Do you have any scars or any abrasions that 
you can see? 


A I have scars on top of my -- in the temple of. 


What about your nose and -=- 


K ARK 


THE WITNESS: Yes, from the accident. I 


| reported that. 


KK A 


A slight scar on my nose that still remains. 
And under the lip? 


And the lip. 


ie \ 
gtjt 42 \ \ 
as K AK 
Q Mr. Ward, other than the bills that you testi- 


_ fied to having spent for medical care, are there any 


others? 
A Yes, there are other bilis. 


Would you please tell us what they are? 


Q 
A Could I give you the grand total? 
a 


Yes. Please do. 


$1,142. 


Ward-cross 
Q So that the grand total of all the bills, 


including all of those bills that you have already testi- 


fied to, come to $1, 142? 


A Yes, sir. 


* OK OK 


A-61 
Motion to Set Verdict Aside 


sxj2 | 


MR. PLATT: May I move to set aside the verdict 


as inadequate. 


THE COURT: Denied. The injuries were trivial.. | 


We could have settled it. I spoke to you any number of 


times, Mr. Platt, to no avail at all. 


x * F 


A-62 
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REPORT AND CONSENT FOR TREATMENT OF THE FRENCH AND 
POLYCLINIC MEDICAL SCHOOL AND HEALTH CENTER 
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FRENCH AND PO~YCLINIC 
MEDICAL SCHOOL AND HEALTH CENTER 


The French Hospite: Division + (212) LA 4-060 


October 9, 1975 


The United States District Court, for the 
Southern District of New York 

Foley Square 

New York, New York 


RE: Curtis L. Ward 
Our File # Treated in our Z.R. on 
February 27, 197h 


Your Case # 7h civ 4313 


Dear Sirs; 


This is to certify that the enclosed record on the above named 
patient is a true and complete copy of the original record. 


~ truly yours F 


LZ hhkie He ptgaealies, 


ge Patricia Bory sewies , ART 
dda Medical Record Librarian 


The French Hospital Division 
EPBava 


The New York Polyclinic a Division The French Hospital D The raduate Medical Schoo! 
345 W. S0th Street, New York, N.Y. 10019 330 W. 30th Street, New York NL. vival 345 W. + Gwent, Mew York, IY. 10019 
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PLAINTIFF'S EXHIBIT 19 - EMEP.GENCY ROOM REPORT, X-RAY 
REPORT AND CONSENT FOR TREATMENT OF THE FRENCH AND 
POLYCLINIC MEDICAL SCHOOL AND HEALTH CENTER 
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PLAINTIFF'S £XHIBIT 19 - EMERGENCY ROOM REPORT, X-RAY 
REPORT AND CONSENT FOR TREATMENT OF THE FRENCH AND 
POLYCLINIC MEDICAL SCHOOL AND HEALTH CENTER 
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DATE OF REPORT: 


" SKULL: : 2-27-7h 


Examination of the skull shows no evidence of fracture of any of 
the bones of the vault or base. : 


NASAL BONES: 


Examination of the nasal bones fails to demonstrate any evidence 
of fracture. 


FACIAL BONES: 


Examination of the facial bones reveals a vertical fracture through 
the outer aspect of the left zygomatic bene, with no real displacement 
of -the major parts at the fracture site. 


CERVICAL SPINE: 
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Examination of the cervical spine reveals no fracture or subluxation, 

but there is multiple discogenic disease affecting the segments between 

CS and C7, with associated slight osteoarthrotic productive changes 
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MICROFILM 


VARS DES 


JUDGMENT APPEALED FROM 


UNITay STalés DISTRICT CouRT 
j SOUTisR vl oikIC. OF KEW YORK 


| CURTIS o. ward 


Plaintiff 


| ~againste 74 Civil 4313 (LPR) 


f aHe CITY OF New Y ORK 

} CONSOLIDATED SLISIN OF Kew YORK, Inc, 
H danSs hatlI! and f 

1 JOCAR CaB CORP. 


rt, OGL 


Defendants 


CONSOLIWVATED SUTSON OF Wé~ YORK,IKC. 


Defendar.. and 
Third Party Piasintirfr 


-againste 
COSTILLO CONSTRUCTION CO., INC. 


| INVEaB0RD SURFACECU, INC. 


Thire Party Oefendants 


~_7o ere ee em he mm wm hm wm wm ww we eo Xf 


The issues in the above entitled action having been brought on 


| Pegulerly for trial, before the Honorable Lloyd F. MacHahon, United 


States District Juage, ana a jury, on December 4,5,9,12 and iz, 


“7.1975, ana the Court having submitted the attached special questions 


to the jury, and the jury having answered the said questions, and 


} the jury thereafter having returned a verdict in faver of plaintiffs 


| @s acainst cefendants Kartin, Jocar, Con Edison and Costello 


Construction, ana in favor cf defendants ew York City and Intere- 


| bore, 4t is, 


OdvkAgL, aw UCSD ano DECdcd: That plaintiff cUNDIS L. KARD 


Jiave jucguent against defendants Jasis AARSIN, GON 2/ISON, COSTELLO 


P CORSTAUSTIIN CO.,and JOCAR CAB CORP., im the amount of $750., and 


it is further, 
OWBRED: That defendants City of Kew York and INTEHBORO 


SUAFACECO, INC., have judgment against plaintiff CUXTIS iL. WARP 
Gismissing the complaint. 


Dated: lew York, B.Y. 
Jamary 52 , 1976 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT FILED-2/25/76 
SOUTHERN DISTRICT OF NEW YORK 


NOTICE OF APPEAL 


74 CIV 4313 
(L.F.M. ) 


NOTICE IS HEREBY GIVEN that CURTIS L. WARD, plantiff 
above-named, hereby appeals to the United States Court of Appeals 
for the second circuit from the final judgment entered in this 
action on the 29th day of January, 1976. 


DATED: NEW YORK, NEW YORK 
February 10, 1976 


LEVY & PLATT, ESQS. 


Attorneys for Plaintiff 


By /s/ 
Clerk A Member of the Firm 
U.S. District Court 380 Lexington Avenue 
Southern Dist. of New York New York, New York 10017 
(212) 687-4155 
GERBERBAUM, GARSON & GOLDBAUM, 
ESQS. 
Attorneys for Defs. 
Martin & Jacar Cab Corp. 
26 Court Street 
Brooklyn, New York 11242 


W. BERNARD RICHLAND, ESQ. 

Attorney for Def. City of New York 
Municipal Building 

New York, New York 10007 


WILLIAMS & O'NEILL, ESQS. 

Attorneys for Def. Consolidated Edisou 
130 East 15th Street 

New York, New York 10003 


NOTICE OF APPEAL 


MORRIS, DUFFY, IVONE & JENSON 


Attorneys for Def. Costello Construction Co. 
233 Broadway 


New York, New York 
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STATE OF NEW YORK ) ; 
COUNTY OF NEW YORK) °5-: 


. , being duly sworn, 
deposes an eponent iS not a party to the action, 
ks over 18 yie) of age and resides at | O0¢ AWahiers Fic 


{ 


That on the 23 day of eo Wo 3 19/6, 


deponent personally served the withi 


upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving [ true copies of same with a duly 
authorized person at their designated office. 


By iti true copies of same en 
in a postpaid properly a i post office 
or official depositor e and custody 
of the Unit @éd post office department wit.inh the-State 


Names af attorneys served, together with the names 
of the clients represented and the attorneys’ designated 
addresses. 
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MICHAEL DeSANTIS — 
Notery Public, State of New York 
No. 02-003064 
yalified in Gronx County 
: no Expires March 30, i993 
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STATE OF NEW YORK )__ . 
COUNTY OF NEW YORK) ®%-° 


, being duly sworn, 
Says that depohent 12 not a party to the action, 
is over 18 years of age and resides at “wy cthias f2/ 
si 7 Wa 
That on the 73 dav of 4 , 1A, 
deponent personally served the wit 


upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving / true copyee of same with a duly 
authorized person at their desigriated office. 

Has copies of same enclosed ____—_ 
in a postpaid proper : st office 
or official depositor ustody 

Lied = e State ™ 


Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 
addresses. 
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a before me 


MICHAEL DeSANTIS _ 
Notery Public. state of New York 
1349 50908 


No. § 
Quattfied in Gronx County iz. 
Expires March 30, 1 
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STATE OF NEW YORK ) 
COUNTY OF NEW YORK) $8-? 


Afar L« fe Man , being duly sworn, 
deposes and says at deponent 1s not a party to Bp action, 


is over 18 years of age and resides at “/- 7 Th 


JY 


That on the “> day of 
deponent personally served the within 


Upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving / true copy of same with a duly 
authorized person at their designated office. 


true copies of same enclosed 
in a postpaid properly a i 
or official deposito e exclusive ae 
ed post office department within the State 


Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 


addresses. Bebra. gas 
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MICHAEL DeSANTIS | » York 
Notary Publ 
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